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PENALTY 

KANGWIA J: Having found the Hon Brian Kramer MP (the Leader) guilty on 7 

allegations of misconduct in office, the tribunal is required by s 27 (5) of the 

Organic Law on Duties and responsibilities of Leadership (Organic Law) and 

28(1A) of the Constitution to make recommendations on penalty to the 

appropriate authority. 
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Under s27(5) of the Organic Law it is mandatory for the tribunal to 

recommend that: 

(a) he be dismissed from office or position or 

(b) as permitted by s28(1A) (further provisions relating to the Leadership 

Code) of the Constitution some other penalty provided for by an Act of 

Parliament be imposed. 

s28(1A) of the Constitution says; 

,,An Organic law may provide that where the independent tribunal referred 

to in Subsection (l}(g) finds that-

(a) there was no serious culpability on the part of a person found guilty of 

misconduct in office; and 

(b) public poli~ and the public good do not require dismissal; it may 

recommend to the appropriate authority that some other penalty provided 

for by law be imposed". · 

The relevant Organic Law is the provisions of s2 of the Leadership Code 

(Alternative Penalties), Act which provides the penalties which may be 

recommended and imposed in these circumstances which are: 

(a) be fined an amount fixed by the tribunal, not exceeding Kl,OOO.OO; or 

(b) be ordered by the appropriate authority to enter into his own recognizance 

in a reasonable amount, not exceeding KSOO.OO, fixed by the tribunal that he 

will comply with Division 111.2 {Leadership Code) of the Constitution and with 

the Organic Law during a period fixed by the tribunal, not exceeding 12 

months from the date of the announcement, under Section 27{6) of the 

Organic Law, of the decision of the tribunal; or 

(c) be suspended, without pay, from office or position for a period not 

exceeding three months from the date of commencement of the suspension; 

or 

(d) be reprimanded, 
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or if he is a public officeholder as that expression is defined in Section Sch. 

1-.2(1) of the Constitution, that, as determined by the tribunal-

(e) he be reduced in salary; or 

(f) If his conditions of employment are such as to allow of demotion - he be 

demoted. 

The combined effect of those provisions is clear. The preferred outcome is a 

recommendation for dismissal from office upon finding a leader guilty of 

misconduct in office. Despite that, the provisions also provide an exception 

under which dismissal may be avoided with alternative penalties. That can 

only happen on a finding of no serious C!Jipability, or the public good and 

public policy did not require dismissal. 

We are not alone on these propositions. In the Supreme Court case of Peter 

/pu Peipul v Hon Justice Sheean & Ors (2002) SC 706 Amet J (as he then was} 

viewed s28 (lA) this. way; 

'
11 am prepared to accept the proposition-that s28{1){g) does imply that in all 

findings of guilty of misconduct in office the Tribunal starts with the -Primary 

premises that it shall recommend dismissal from the office unless pursuant to 

s28(1A}, (a) and (b) it found that there wa,s no serious culpability and that 

public policy and public good do not require dismissal." 

Tribunals have stated that where a leader was found guilty of misconduct in 

office, dismissal from office ought to be considered unless there is no serious 

culpability on the part of the leader, or the public good and public policy· do 

not require dismissal from office other penalties may be imposed. (See 

Application by John Nilkare (1997) SC 536; Application by Peter Peipul (2002) 

SC 706; Re Michael Noli (2003} N2399}. 

The invariable practice developed by earlier tribunals is that a separate 

hearing has to be conducted after the finding of guilty to determine whether 

there was no serious culpability, or the public policy and public good do not 

require a recommendation for dismissal from office. 

We followed suit and have heard the leader and received written and oral 

submissions of both counsels. We now approach it this way. 
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As required by s 28 (lA) we ought to recommend dismissal from office unless 

we find; 

a) that there was no serious culpability on the part of the leader and; 

b) the public policy and public good do not require dismissal from office. 

If we find both (a) and (b) then it can impose any one or more of the 

alternative penalties prescribed. 

Both counsels agree with the proposition that the totality of the breaches 

found guilty must be examined and not the findings of each allegation to 

determine whether there was no serious culpability or that the public policy 

and public good do not require dismissal from office. 

Apart from tribunals in the Re Hon Michel Somare (2011) N4230 and Hon J/m 

Kas 27.9.00 (unrepo-rted Judgement) which took the separate or individual 

approach, most if not all prior tribunals have accepted the totality principle as 

the correct approach and this tribunal shall not be an exception. 

However, our application of the totality principle will be slightly different. We 

will apply the principle under two distinct categories of allegations for which 

the leader was found guilty. The first category relates to the findings of guilty 

for scandalising the judiciary which events arose out of Port Moresby .. The 

second category relates to allegations involving the Madang District 

Development Authority and its enabling Act. ·They relate to occurrences in 

Madang. We have difficulty in lumping them together to make determinations 

on culpability under the totality principle. 

The evidence to be evaluated in determining culpability shall primarily be a 

rehearsal of what was stated in the findings of guilty including the address by 

the leader, submissions of counsel and character references tendered by 

consent. 

Culpability 

lt is not an easy task to precisely determine culpability of a leader found guilty 

of misconduct in office. There is no definite prescription or formula to guide a 

tribunal in arriving at a determination commensurate with the misconduct. 
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We arE grateful of .both rounsets who ·have greatty assisted us with the 
biltkgrounds to various t:ctSe law asP~ guldes to det:ermine culpahifity,. 

J:n ·tt.e .Men'ian Webster d1ctionary r:u1pabU.ity is detinet~ as 1·esptm!ftbilt!y for 

wrongdoing or falture. The Oxfvrtl A.dvanr.ed Dictionary defines .cuJpabUK:y as 
JE$poosibfe .and desE!rving of blilme Jur ha~lng dcne SCJfrtethi ng wrong. 

case ·~aw has its share of deJining culpilbiUty as in Re.; 1-#or, John MJJtJ Nilkt'lre 
11997} se 536, where cutpabnfty was described this Way,~ "'lt involves serious 
birn.m:?, cm acl mvnJvjng ·wrortfi{urinterrtim'H>r neyli!J!?nt:e tif!Serving L'elJSJJff:!~ 

in Mrmoko: R:e Orgtmit: l.&Jw vn duties and ResjJoTWblliiies ofleodersi.Jip l:lD.1..fl} 
N.565XJ h was stated that Hnq,pabilit_y relates to rlegrell! ofblamewon:birr~ess rm 
the pnrt of an ojfern:Jer-». 

·ln the Juditiat Review ~in!i! the dedsioo of the teatership tr:Ibunitl by 1-Jon 

Peter Pelpuf V Sheen .(2002} se 706 the Supreme Cou-rt: interpreted udpab~Itty 
as one of degree. 

Tl'le ootkm of cutpabUtty on 1he part of a leader overatl has been appfied 

~1ently by ·leadership Tribunals through the types of determlmrJ:lon.~ 
made. 

Sef.fous tutpa:bUtty had been dm.wndned ~for Crimlnat offent .. 'eli as ln 
11017 

AndP.rsott Agiru (2DC13.) 5£ 687; SoUdtlng ~pa~ as ln Hoo Gerard Sigu/ogo 
.fl:988$] PNG1.R 384;. MfsappUcatkm m pubhc funds as in Hon Br>kD Knnrlro 

.(2015} ·N2632 & Hon GQJus 'YJJIIllbuJ ·{2007.} N4052; ~efut conduct itS m l-Ion 

.Jim K&Js; FaUure m. soomlt annum returns as :In Hon 11muthy Bongo; ~ism 
as in Peter 1pu Peipu.J {2002.) 5C 7l16 whkh was btter over-ruled by the Sltpreme 
rour.t. · 

No serloos culpabft'tty lm~ boon determined ·for :Ja-.te Submiss;rm of returns iiS in 

:Re Hon Mlthw:l Somar.e & fJ011 Sir Peter lpt;rl:a$ f!DD6J Mlo7B;·Verb.at harassment 
as in Hon Dellkth Gore (2015) ,ftL~983. and ·Pubfk m.risance as in Hem Mil:hQE-1 Nali 
(No3} N2399. 

There is imrted value to be f¥\jned from a r.omparJson tn those ·tases ann 
:nthers nat cited. 



However 1 from the varying tribunal detL'flnlnirtionsl ~ js ~fe to hnJiJ 'ttmt the 
degree .af L'Ulpabitity fnunrl on u Je-rlder was det:erm,n~ from the f-«1t:ts .iNld 

cin.1.1mstam:es of ea~h case as facts uf each case are t:lfffeent cmd different: 
1ribunais viewed clrwrnstances differently. Thirt Pl'DpDSfiio.n shall apply to the 
present case. 

•Publk: pod and pubfit pOtlcy 

On _public polity a.nd J>UbJit: good both t."'unseJs -r:terrea to the case of.lerr 

Sinyimk v Hrm Justil:e Jalino .& Drs (2000) N2D68 wtnch relied tJn pa.~l\ages in fL Y 
. J na- • r·.... ii-J.... ··e finaf repmt by the Constitutional ,-,wnn~ng :....um~"-·l.Ce that the Pf'DpQ5af for a 

code WitS for ·people to ·observe and :aYOtd wrrupton 'tfat 5tems from fil.Uure to 
put the pubfic and nattonaJ 'interest above personaJ at:~v-dll1affe. · 

There is no diffkufty 1n appret:mlng whirt public COOd ls tonstttllted d .. tt is 

easier to :de:scribe pubtk: good a5 c~itutt~ dos and don~ts. HnweYer'# J>Ubfic 
policy seems to be the sticky one With ·vanables. There tiln be no r.onfinec:t 
description of what pulMk: polky l$ or what it is constituted .. 

Public good and public poky are disttnguished by Hon Arnokf Amet Cl fa.., he 
then was) tn the Supreme Court Review b:v Hon Peter PeipuJ this way; 

~ do believe thu.t public ·policy .and pJJblic good ff:!qf.IJre that leaders Who are 
found to hlwe rn#sl:mlducted themselves In olfice be Penlill~sP.tt i do not beL~ew.t 
howf!ver that .lt 1s good policy ·tv conclude that ~ey &li:h .leoiJer 5hou~ 
.automatlcalty be e~ to be dismissed from .fl/fke fl5 o matter·CJ.fpubJic 
policy. There ore SD :~ny ww.lobfes in the conduct that eQCJ1 one mU$'/ be 
considered on .f/:5 own .meriu/t. 

tn the tribunal hezlflng :for the Hon Michael Nah, the Cha:irm.an Hon Just-ice les 
Gavara Nanu cited .severat m1ersec'"m r.ase; t-o furt:h~ enhante \Nha-t pubtfc 
policy constituted. 

one appealine description of public poky whidl Vie repf.Dd.uce-
1 
wa.r; given by 

McCardie .J. in Naylor;r Ben1.00 & Co. l.td -v-· krafnlsJ:he fndustrle GeseUschaft 
[19la] :t KB 331 at .p. 3421 where his Hnnuur sald: · 

*rl~e phm're *pub/Jc poiiQ?' appears to ~~m~ the Ideas Which for the time being 
prevail-in a community ns to :the coodftloo..-; neces.~ry tl> trn.."I)Ufp Its wetfl'N'll; ,., 



PtAbJk pD1icy i~ nut~ ·however~ fixed orwJ JJtl:lble. From gener·oticm to ·genenotlora 

idem dwnge &~s .to what is r~ar.y or ityurious;! m Umt "'public pvJi:~ 
3 
~ 

w:~rktb1e tiring~ Jt must fluctum:e with t1JE drwr.nstrtnCE!S of the tirrJe .. t:l 

Even though the term p:ublir: poficysee.ms clearer by that detiriitkm variable; Cllre 

stm present. There-forti" ilflY dete:rminat~oo .&~€d on pubUc good antt ~b~it: 
p1;,rJt:y must ~:lso be based prirr1arily on the ~l:cts and ci:rca.1mstanres giv.i:ng RE? 1:\0 
the f!m:ftn~ ·of gultty. 

ADeptiOn 1~ ScilndaUsing thP. Judklilry by posting artk::les on hs fi~e~lk 

account and lnsinucrting a rordfu:t of merst bv the H-~n Si!r G1bbs ~Uta.., Chti 
Justke. af Pap.ua New Gulnea~ 

~ 2. Scanda.Uslng the Jud1dilry by posting atades nn h1s Facfboo~ 
m:rount aa.using Hon Peter· CfN.em md .his lawyers of fiUng a fake ·warnnt f1I 
Arrst to deceive and mis!ead 1he Cm1r! in the matter O.S (JR) 720 of 2019. 

Under thls ~ory Mr.. Yab mte~· an e1oquent address on the Jaw r~ ta 

penalty in teattershtp trtbunats~ submtts 'that the Tribunal's findings of fad lend 
support 1o rerommendmg a ~r pt;·f\1\lty in cirt:umsi:aoas where.; 

-the tfitn;mal found that even though the artides may ,nat. ha~ ~ ilfrJ:!lndret~ 
to ~ndil1ise the judiCiary untrue stiltement!l were fu:und which were tlpm for 
h"tterpretatlon~ 

-the Tribunm findings ron!i4dered 3111 pa.rty comments by pernnns t:Om1lWritiin@ in 
responstJ to the Chief Jostk:e~'.s tetter af criminal corn;p~a1nt aga:inst him which 
VdS pt~bUshed by Mr. JOhn Ondaiiane and not the leader fur whlch chafEe No 

4 ·was .dismlssed .. 

-:there was nothing wrong wtth the ·1;1Sf! of the term solicit as lt dk'f nm ·connote 
anytlllng nflPtlve the pfain m£lan·1ng beins to ·seek or i>bnlln 

-lnal:turnte mtements nke CJ being ~pointed by .Pet:er rYNatU m'ld the fate~ 
warrant were used to atrest OP.gative z:oonotatlon to the term seHr.ft 

.. notwlthstandlng the tribunal ftndit¥ that statements madtl ware ··~e~ 
the leader belle\1&1 them to ·~ 'l:rUe a.t the relewnt t'ime. 
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Jt was the further submission that considering the entirety of the articles the 

statements were not intended to maliciously scandalise the judiciary; that the 

articles were intended to reconstruct the series of events that accrued; that the 

statements were towards the conduct of O'Neill and his lawyers. These 

submissions are consistent with the what the leader said when he addressed the 

tribunal. 

Mr Kaluwin while posing the question as to whether anyone else should be 

blamed for the misconducts the leader was found guilty, submitted that the 

leader was cu!pable. The publication of inaccurate, distorted unsubstantiated 

and derogatory articles in a three-part series void of restraint led· to the 

denigration of the high respect the public has of the judiciary rendering his 

culpability very serious and he should bear the blame. 

tt was intimated that being a person of high standing as a member of parliament 

for Madang Open Electorate and Minister for Police the leader had the 

necessary ability, intellectually or resourcefully to be informed of the respective 

processes and procedure involved in the administration of justice in this country. 

Instead, he was intentionally vindictive in his approach and the gravity of his 

actions amounted to scandalising the judiciary. lt was submitted that the leaders 

conduct deserves serious censure to maintain what is and what should be the 

expected conduct of a leader. 

The two allegations on which the leader was found guilty revealed a scenario 

where private interest is pegged against public good; a personal vendetta 

against Peter O'Neill as opposed to protecting the judiciary from harm. The facts 

being publication of articles on Facebook for the readers to draw conclusions 

like "O'Neill and his lawyer were seeking a return favour from the Chief Justice 

for appointing him11 or alternatively, "the Chief Justice granted the request by 

O'Neill and his lawyer as return favour for appointing him" or further "the Chief 

Justice directs judges to make decisions". The statements in the articles were 

open to all manner of interpretations some of which were reproduced in the 

decision on verdict. 
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When ·ane &mdress by the ileildsr and subm1!;swns ui counsel under this ~tategoqy 

ilr-e umsirlered togt:1her, they oo not demonstrate m>w tht~ finrHn;gs of gud:Jt.y 

ronsti'tuted no E'ETIDL:t!i c•bUttv u the pubtk poflcv and public gpod did 001: 

require dd5missill from ·Diffite as required by 2B (lA}.. All that the JeadeJ· w-~ 
rettuired to do Wi\5 Sc"TtJsfy the tribunal why he shoukl oot be pena~ised wi'th the 
rnilxifm.rm pen.u1hy presdlbed. 

One poinl thm requires censideratloo is the a5Sertmn that the antcle '~ere not 

lnten:tled to :scam:lirl~2 the jlid1tiarv~ 1ntentir»n i:s assotlatm wtth 1ne mte of 

mind. What one intends r.ilnrnut be interpreted by another the Mlme ·way. AU 

people are nut the Sitm~e. ~n the present Glre the respomt$ frorn the ar.lk~ do 
not r.ef1ect what the a~· intentled .. This assertion ·tiDes not operate ln ~vour 
of the ~ader. 

From the balanoo:a:;fthE mguments" the tribunal has been led 1'0 revi!ikt the facts 
and ·flndings by ntt pk.king facts and alleglng larik o·J plead1ng $pedfic 'fuf:t.~ wath 
a view to getthe tribunal to ~k'E ah:'flrnatwe ftndinJS against tlre eat1y'find~~s 
that led m ·the findings of guiky. 

That G~noot happen as these rila'J:rers ilre oow mlb_iudlce. Tht~y were ffisues that 
could have been raised at trim when the opportunttv Wi\5 there .. tt 1s be~ted tt~ 
de.h;e tnto the afi~ un-pleaded ·facts to overturn the findings~ That ·l:an 
happenln anutherfurJilm, £\len ·ttthe !)~icns were acnep-ted, when the fucts 
are torniidered in tbeif m~dtl:V the il1&ege.d %lUure:s were inL-apab:le m diminishl:ng 
cutpabliity~ 

On whether ·the publk: rommerrts were only rela"red 'to the ptibtbihln£ of tt.~ 

Chie~f Justit:e1s tfrtt:f}r by Jnhn Onrlalane fur ·whlch thfl allegation ·was dismissed 
does nm rmtler 'the find~ incompetent. The fact that -is unthaJ}enged l~ that 

it i1ll started when the &lder en bi!i own voUtion pers.tstently pu~l$hed .on 

Fa£eboo.k articles connm:ted to the Judlda't pr.octSs. AU the ltttk:Je; '}Men~ 

amnected to eadl other. Any!l:hmg after that is a a.msequeoce of his mlenttess 
publications tun stop., He cannot now apportion blame or find fault ~nnm tbe 
outromes ufwhat originaa~ f:rom him. 



The minimum that is expected of the leader is to demonstrate that a good result 

was achieved from his articles. What were the benefits accruing to the public 

that he discovered through his relentless publications? A revelation of a benefit 

accrued to the public can render the guilty findings as constituting no serious 

culpability. The leader has not revealed any at trial or here. 

By those determinations it is not necessary to consider what the referrer 

submitted. The result is that requirements under s 28 (lA) (a) & (b) have not 

been satisfied. 

The next issue is whether the character references relied on by the leader and 

tendered into evidence satisfy the 2 requirements urider s 28 (lA) of the 

Constitution. 

On the issue of character references Mr Yalo while relying on the 3 Character 

references submits that the leader should be given the benefit of doubt as a no­

nonsense anti-corruption advocate who acted without dishonesty or to deprive 

his people; that applying the totality approach and pursuant to s 28 {lA) there 

is no serious culpabilitY on the part of the leader. 

Mr Kaluwln referred the Tribunal to the tribunal decision in Mol Avei, as 

authority for the proposition that public policy and public good ·forbade the 

Tribunal from saying there is no serious culpability because of personal stat~s 

and his contributions· to the development of the country. Other cases were also 

referred to, to show .that serious culpability outWeighed any good character 

reference and unblemished pasts. lt was the submission that even though the 

leader earned high respect from reputable persons against his conduct, the 

notion of higher you go the higher the fall applied here. 

We start with the notion that the obligations imposed on a leader by s 27 of the 

Constitution .requires a higher standard of behaviour and conduct than ordinary 

citizens. This tribunal is required to determine the public life of the leader and 

not personal quality of his life. Character references by reputable persons have 

testified in favour of the leader on his personal quality of life with an intent to 

diminish culpability and avoid dismissal from office. 
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The Hon James Marape MP and Prime Minister of Papua New Guinea while 

giving evidence on the intent of parliament to pass the District Development 

Authority Act speaks highly oft he leader and .how he relies on him in his capacity 

as a member of his cabinet. He pre>poses to reappoint him when he returns. 

Mr lla Geno also speaks highly of ~he leader as party president of the Allegiance 

party Inc. He had closely observed the leader's performance both national and 

in his Madang District and how he has developed policy initiatives to develop 

the District from the Ward level up and is in the process of implementing them 

with incorporation of companies. 

Fr Jan Czuba speaks highly of the leader as a man of integrity and responsive to 

people1s needs and also engages in community activities. That he was a 

hard working dedicated and intelligent leader. 

On character references the leadership tribunal in Moi· Ave after accepting that 

the leader had contributed much atthe highest level sai~; "A leader's status or 

other recorded good deeds or indeed as in this case acclaimed contributions and 

expenses, does not make undesirable misconduct any less a conduct. Public 

policy and public good applies both ways. lt may work in favour of a leader or it 
may work against it''. 

On this issue we cannot easily ov~rlook the personal attributes and qualities of 

the leader despite the fact that the tribunal is judging the leaders public life. He 

has been described as a person of high integrity and hard worker by none other 

than the Prime Minister. His reference is supported by lla Geno and Fr Jan Czuba 

who are in their own rights, reputable persons in this country. 

There is a danger in readily accepting references to diminish culpability for a well 

achieved leader found guilty of misconduct in office. lt paves the way for a 

popular and achieved leader to receive favourable results from leadership 

tribunals than the less fortunate who commit the same misconduct. One may 

argue that the world was not made to be even on all fronts. 
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Be that as it may, acceptance of references should be measured against the 

seriousness attached with the misconduct. To do that what we said in the 

decision on ver:dict is reproduced as follows. 

The leader was found guilty of misconduct in office under s 27 {5) (b) and 
specifically subsection (1) (b), (c) & (d) of the Constitution on both allegations 
relating to scandalising the judiciary. The duties imposed by those provisions 
which the leader was found to have breached are that a leader demeaned his 
office, allowed his public or official integrity to be called into question and or 
endangered or diminished respect for and confidence in the integrity of 
government in Papua New Guinea. These are serious misconducts. 

The overbearing question though is whether the findings of guilty when read in 

their totality amount to no serious culpability or the public policy and public 

good do not require a recommendation for dismissal from office? 

That question was answered in our decision on verdict this way. 

ihe articles published by the leader on his F~ce book platform did not constitute 

an official press release or a function related to his official duties as Minister for 

Police. The articles were targeted at and against judicial process. They related to 

matters of personal interest that had gone through the judicial process; The 

articles no doubt fell into conflict with his position as Minister for Police. lt was 

capable of breeding disharmony between the Police Force and·. the judiciary 

when the Minister for Police alleged fault within the judiCiary. A very dangerous 

situation was created in the country. Anarchy can reign in by such fault finding. 

lt may be deemed that the leader was possessed of a privilege as an elected 

Member of Parliament or Minister for Police to air his views and raise issues of 

public concern: However, parliamentary privilege would not extend to theatrics 

in a gullible media like Facebook. There are limits to freedom of expression 

accorded by s 46 of the Constitution, the fundamental one being fair comment. 

The articles in Facebook by the leader did not come under the umbrella of 

privilege or fair comment. They were published only to enhance his personal 

interest more than the public good. 
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As a leader holding a very high public office failed to warn himself of the adverse 

consequences of breeding negative perception of the judiciary. He should have 

chosen better options if he was dissatisfied with the outcome of his personal 

complaint against O'Neill. Instead, he made a mockery of the judiciary by 

purposely publishing his resentments on his Facebook account factually untrue 

statements connecting the judiciary. Facebook is not subject to any editorial 

scrutiny. He became the author, editor, and publisher. lt was a covert way to 

mock and ridicule the judicial process. By doing so he allowed a gullible public 

to pass judgement. 

The public did pas~ judgement by way of responses. 

Some of the responses insinuated corruption at the highest level where 

wrongdoing was least expected thereby denigrating the integrity of the judiciary 

overall. lt gave birth to public perception of corruption by the Chief Justice and 

the judiciary overall. The Chief Justice cannot ·be isolated from the. Judiciary. 

They go hand in hand. When something adverse is said of the Chief Justice the 

judiciary is naturally caught by it or vice versa. 

The judiciary_ is the third arm of government to what is/ colloquially referred to 

as the last bii!stion of hope. The public .has high regard for the judiciary and 

heavily rely on it to make things work properly in this country. lt is for the 

trodden to seek refuge and the aggrieved to seek protection. When the judiciary 

is brought into disrepute~ or its integrity is denigrated in any shape or form the 

public is placed in untenable situations and as stated earlier anarchy can reign 

in. 

The utterances in the form of responses from the public were an indictment of 

diminished respect and confidence in the Chief Justice and the judicial process. 

Doubts were created in the minds of tne learned on the independence of the 

judiciary. lt was at best scandalous to bring the integrity of the Chief justice and 

the judiciary overall into disrepute by publishing untruths connected to the 

judiciary. 
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The combined effect of the responses from the ·gu.Uib1e public denigrated the 

high respect and confidence that the pLtblic have fur the judiciary rendering the 

laSt bastion af hopei> hopeless. A dent ·~ created ·in the judil:iary overall. 

The judiciary .must regain .fast n~spect~ confidenc-e, and d1gntty. The leader acted 
alone when he p.uhlisbed the articles, and he must ·carry the blame alone. To 

aUow the matter to rest w.tthout any strong sanction., wou1d in turn .open the 

floodgate to all and sundry to bring disrepute to the judiciary at will. 

Public good demands that the judiclary is protected from being scandalised or 

brought into disrepute 1n any shape or form, because there .is no bette.r place 

for the trodden to go to . . 

When those findings and ·conside.ratlons are we.ighed against the references of 

good repute from the 3 repUtable indivlduaJs the pendulum swings in favour of 

finding serious. w(pablllty on the part ·of the leader .rendering hlm unworthy of 

continuing in office~ A recommendat1on for dismissa1 from offi~ pursuant to s 
27 (5) is warranted. 

Under this category we start by reproducing aUegatlo.ns 5, 6,7 ,9 & 10from which 
the leader was iound gulh:y of mlsronduct in office. 

Allow1ng an assotiat~ rompany, r.amely Tolo EnterpriseS Ltd to benefit through 
consuJtancy sErvltes to the Madafl! District ~elopment .Authority .. 

Misappropriation of l455,7Sl. 2D 10 the use of Tolo Enterprise Ltd a company 

owned by an associate ... 

Allqatbn7. 

Use of Madang District Services Improvement Programme funds in pay.in_g 
Electoral Office Ren:tals Company contrary to SRC ·Df:rermination 2015 and DSJP 

Funds Guidefines. 

14 



Allegation 9. 

Creating a structure within Madang DDA without obtaining approval from the 

Department of Personnel Management. 

Allegation 10. 

Misapplication of Madang DSIP funds on salaries and wages of electoral staff in 

the Madang District Ward Project Office contrary to the DSIP guidelines. 

In respect of all these allegations the tribunal is also required by s 28 (1A) to 
determine whether the findings of guilty in its totality amounted to no serious 
culpability on the part of the leader or the public policy and public good do not 
require a recommendation for dismissal from office. 

We will apply the same approach we took under category one. The facts outlined 
in the decision on verdict . are adopted here for purposes of determining 
culpability under this category. 

All the allegations for which the leader was found guilty arose out of decisions 
made by the Madang District Development Authority Board (board) for which 
the leader was Chairman. 

The leader when addressing the tribunal states that he was not associated in any 
·way to Tolo by the definition of associate under the OrganiC law. lt is his further 
contention that there was no issue with how funds were expended as it was the 
board who made the decision and there was nothing personal. The benefit of 
K3000. per month to Tolo for was for its intended purpose. The K6000 per month 
was for rental to improve service delivery. The company was incorporated to 
save costs instead of engaging private companies. 

On the structure the leader intimates that he met the Department head on it 
but received no advice not to establish any structure and there was no ignorance 
of any advice on his part. On the electoral staff he denies any personal benefit 
apart from benefit to people. There was no District Services Improvement 
Programme (DSIP) guideline on the use of the funds~ ~nd it was up to the 
member to decide. As to payments to church activities it was not pleaded but 
the tribunal ruled as outside development purposes. Since there were no 
guidelines~ the board supported the expenditure of funds~ and he did not act 
alone. 
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On the leader's behalf Mr Yalo of counsel submits that since the findings of guilty 
are connected to the District Development Authority Act a determination on 
culpability under these findings should take cognizance of the intent of 
parliament behind the passage of the relevant legislation; that the DDA Act was 
passed to replace JOBPC which had brought about adverse consequences 
without projects. Upon passage of the Act the SRC determinations were revised 
where individual allowances were removed and allowed one electoral allowance 
to be used at the discretion of the leader. By doing so the administrative 
component of 3% were subsumed into the 10% administrative allocation under 
the DSIP guidelines. 

The main argument is that since s 7 of the Act gave wide powers to the board to 
do all things necessary or convenient which included paying for rent and 
employees, anything done with the authority of the board is taken to have been 
done lawfully by the Authority. Since the ·activities the subject of the guilty 
findings were based on board decisions and not influenced by the leader there 
was no serious culpability on the part of the leader. 

A further argument is that the find.ings of guilty against the leader were 
distinguishable from the findings in Boka Kondra tribunal where the misconduct 
there related to pre 2014 reforms. 

Mr. Kaluwin through his written submissions under three categories of the 
findings of guilty submits that the tribunal should took at the gravity of the 
recklessness and ignorance displayed by the. leader from the findings. 

Under allegation 5 & 6 it is submitted that the conduct of the leader clearly 
Illustrated deliberate decisions and actions using his position to engage Tolo 
Enterprises a company owned by the wife of Sir Arnold Amet" who shared strong 
political relationship with the leader, for Tolo to benefit from DSIP funds meant 
for development, which was improper. lt was a conflict-of-interest sjtuation with 
an element of corruption attached when the degree of involvement by the 
leader was higher than the· other board members and payments being made for 
prior engagement. Therefore, his culpability was serious deserving dismissal 
from office. 

Under allegation 7 & 10 Mr Kaluwin submits that the leader was knowingly 
double dipping when applying DSIP funds to pay wages for electoral staff and 
rent for electoral office while receiving electoral allowances for those purposes. 
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The SRC changed the figures only and not the purpose for which the allowances 
were paid to the leader. There was an element of dishonesty in the application 
of DSIP funds hence the culpability was serious warranting dismissal. 

Under allegation 9 the submission is that that there was serious disregard and 
ignorance of the law when the leader created a structure outside the existing 
structure without approval from the department responsible as required by law. 
Thereafter salaries and wages were paid to staff employed therein from DSIP 
funds which money was intended for development purposes. Misapplication of 
funds under the control of Papua New Guinea to proposes to which it could not 
be applied was serious deserving of censure and dismissal. Based on the tot~lity 
of the proven misconduct Mr Kaluwin urges the tribunal to look at the gravity of 
the unlawful and improper application of public funds which was huge. 

lt is the submission that the leader should bear the full blame for knowingly and 
intentional devising a scheme to create a duplicate structure and incorporate a 
company as a front to.avoid financial guidelines and pay huge amounts on rental 
for electoral office and wages for electoral staff while enjoying the benefits of 
electoral allowances through his salary. As it amounted to serious culpability on 
the part of the leader public policy and public good demands dismissal from 
office. 

All the five allegations for which the leader was found guilty relate to the 
Madang District Development Authority and the enabling Act the District 
Development Authority Act. 

Before I proceed with a determination under this category, I am prompted to 
make an observation iri passing.on the District Development Authority Act. 

''Whatever the intention might be, on a reading of the District Development 
Authority Act, it is apparent that parliament in its wisdom passed the Act to 
validate siphoning off public money (DSIP funds) under the auspices of the magic 
word '~developmenr'. lt is an open-ended legislation with no .room for 
accountability. Any misfit who siphons off DSIP funds are protected on all jour 
corners by the Act. The Act in my view is a sham''. 

Returning to the present case, the statements by the leader and submissions of 
his counsel when read together fall into the same category as referred to under 
category 1 of the determination. 
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The tribunal is being asked to revisit the evidence for which verdict of guilty were 
already returned. lt is belated and sub judice. The only argument of relevance 
that covers all the allegations are that the findings of guilty related to matters 
which had valid approval of the DDA board which body was the lawful authority. 

That argument has strong appeal in circumstances where s 7 of the Act gives 
unlimited powers to the board to .do anything necessary or convenient. · The 
engagement ofTolo, the payments for office rental; wages for electoral officers, 
setting up of a structure etc were a by-product of board resolutions for which 
the board .members should collectively cop the blame. 

The leader as Chairman was required to be more prudent to avoid impropriety. 
lt seems he failed in that respect. There are elements of impropriety in respect 
of the .engagement of Tolo Enterprises in a conflict-of-interest situation. There 
is impropriety in allowing misapplication of funds to purposes it could not be 
lawfully applied like paying for rental of electoral office when the administration 
building was. begging maintenance; creation of a structure without the 
mandatory approval from the Department responsible and employment of 
people thereunder and paying wages from DSIP funds when the employees on 
the existing structure were paid through the normal process. 

Despite those glaring improprieties, when the findings of guilty are considered 
in their totality, the activities involved were all direct and . by-products of 
approvals by the lawful authority being the DDA Board. 
In that regard I agree with Mr Yalo's proposition that since the board .has wide 
powers under the enabling Act a.ny decision the board makes is deemed a valid 
decision ofthe Authority. There is no other plausible explanation apart from this 
observation. 

By the board decisions to create a structure and pay rental and wages to persons 
employed therein renders the assertion that the leader was double dipping 
meritless. 

The conclusion therefrom is, despite the pivotal role the Leader played as 
Chairman of the board and as the sponsor of the proposals, he should not 
shoulder the full blame for the allegations under this category for which he was 
found guilty. His culpability is diminished .because the alleged activities the 
subject of the allegations were consequences of collective decisions of the board 
and not solely by the leader. The public policy and public good requires that the 
leader be spared the ultimate penalty of dismissal from office. 
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I would recommend to the appropriate authority a fine of K2,000. 00 for each of 
the 5 allegations under this category to total KlO,OOO. 

DECISION ON PENAL TV 

NI DUE PM: From the initial13 allegations referred to the tribunal the leader was 

found guilty of 7 allegations of misconduct in office. As stated by the Chairman 

the totality approach shall be applied under two categories. First for allegation 

1 & 2 for scandalising the judiciary and second for allegations 5; 6,7,9 & 10 

relating to the Madang District Development Authority and DSIP funds. . 

On the legislative framework and principles guiding penalty I adopt what the 

Chairman highlighted in his deliberations. 

The issue is whether the findings of guilty constituted no serious culpability on 

the part of the leader and the public policy and public good did not require 

dismissal from office. These are requirements under s 28 (lA) of the Constitution 

to be satisfied for an alternative penalty. 

At the start of the hearing on penalty 3-character reports were allowed to be 

relied on in submissions on behalf of the leader. 

The Leader was then allowed to address the tribunal. Following that Mr Yalo on 

behalf of the leader spoke on his written submissions and the referrer 

responded. This is the decision therefrom. 

Category 1. Scandalizing the Judiciary 

For Allegation 1 and 2, it is my view that the leader's conduct in publishing, 

inaccurate statements, distorted and far from the ·truth are a blatant 

misrepresentation of what had transpired. The leader failed to appraise himself 

of the surrounding facts properly before publishing them. This caused a backlash 

of insensitive and highly flammable comments from the public. What was not 

expected happened by the publications. Papua New Guinea is relatively new to 

the social media platforms. For that reason, the leader had a higher calling than 

ordinary men to publish truths in social media. 

The publications in the present case were only sensational and not for the public 

good. I say that conduct is unbecoming of a leader. 
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The leader demeaned his office as a mandated leader representing the people 

of Madang Open Electorate. He failed to exercise restraint and had no regard of 

the likely negative perceptions on the Judiciary. 

The articles may not have been intended to scandalize the Judiciary, however 

because they were misstatements and inaccurate, the general population, took 

it for what it was, as published by the Leader, and this is evident in the responses 

from the Public in his forum on Face book, which at the best can be seen as 

disgraceful, shocking and ridiculous. These types of response would not have 

been .ignited had the Leader as author of the articles exercised restraint. There 

was no restraint and decorum exercised by the leader. 

To conclude I adopt all that we said in the decision on verdict. However, what 

we said at pages 23 to 24 needs special mention which I reproduce as follows; 

'7he result of his conduct was that public confidence in the Judiciary overall was 
denigrated. lt gave birth to negative perception and disrespect for the judiciary, 
leading to scandalizim;j the judiciary, a government institution bestowed with a 
high degree of trust" 

By his persistent publications the Leader caused this to happen. No one else but 

the leader only can be blamed for this, and it attaches with serious culpability 

deserving of the maximum penalty for misconduct. I would recommend to the 

appropriate authority that the leader be dis.missed from office. 

Category 2. District Development Authority & Use of DSIP Funds 

For Allegation 5 and 6, _it is my view, that the way the leader engaged the 

associate company was wrong. lt was a smokescreen to recuse himself from the 

board meeting after sponsoring the agenda to engage Tolo. By making known 

his interest in the meeting, he affirmed his relationship with Tolo Enterprises 

Ltd. He set out on a deliberate course of action to facilitate benefits to Tolo 

Enterprises Ltd, firstly on a temporary engagement and later for long-term 

engagement. The question is, what happened to the other consultants who 

were engaged with Tolo in the first place? Favouritism and conflict of interest is 

clear from those observations. 
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Allegation 6 is a consequence of allegation 5. Where an associate company is 

engaged, payments to the company would amount to the benefit of the 

associate company which is not allowed by s 13 of the Organic law. 

In Allegation 7 we found that the Ward Project Office was operating from a 

rented property to serve electoral office interest as against administrative 

functions of the district office. lt was later subsumed under Ward Project 

company ltd. There is a clear demarcation of the offices and staff employed in 

the respective offices. The District Office was run down and had been declared 

unhealthy by the health authorities, and as stated in the judgement, our view is 

that if the Leader was serious about having a good administration, he would 

have done repairs to that office instead of renting another property. Therefore, 

the payments for electoral office rental from OSIP funds was wrong when it 

should have been paid from the electoral allowance of the leader. 

For allegations 9 and 10 the L.eader created a structure for the authority through 

board approval on 29 November 2018 without obtaining approval fr9m the 

Department of Personal Management because there can never be a standalone 

structure from the existing one without the mandatory approval. 

The structure was initially headed by Ruben lulug as the Project Manager with 

14 others which included electoral officers. The wages for electoral officers were 

supposed to be paid from the leader's ·electoral allowances but they were also 

paid from DSIP funds like the others. 

As to culpability it must be judged on the totality of the findings and hot 

individually. The findings when considered together mainly concerns use of DSIP 

funds. The use of DSIP funds did not emerge out of nothing. The authority board 

made the decisions from which the payments were made. The leader did not 

individually make any decision. 

The issue for determination .in view of all those considerations here, is not the 

decisions of the board. lt is the way the leader was involved that needs scrutiny. 

For that it is noted that the leader was instrumental in securing the decisions of 

the board. He instigated ·and made proposals. The board became a rubber 

stamp. From minutes of meetings there was no major input or objection by the 

other members of the board. 
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Even then the majority in the board swayed in the leader's favour if a vote was 

required. He appointed 3 of them. The other 3 were council presidents. 

Even though the leader instigated the board decisions, the board approved 

them. lt then became board decision which is allowed by the DDA Act. The 

leader did not act alone. He did not make any payment to anyone. He did not 

receive any personal benefit. Therefore, the leader shall not take the full blame 

for the allegations he was found guilty. lt naturally diminishes culpability. 

Because the allegations relate to flow on effects of board decisions which are 

permitted by the DDA Act public good and public policy did not require that the 

leader be dismissed from office under these categories. I would recommend to 

the appropriate that ·the leader be fined a sum of K2,000. 00 for each allegation 

found guilty. 

DECISION·ON PENALTY 

KOMIA M: This tribun·al on 28 February March 2023 by a unanimous decision 

found the leader guilty on 7 allegations of misconduct in offl.ce. The tribunal is 

required by s 28 (Al) of the Constitution · to recommend to the appropriate 

authority for dismissal from office unless there is no serious culpability on the 

part of the leader or the public policy and public good requires other penalties 

to be imposed. 

On· 24th April 2023, parties submitted their. respective submissions on penalty. 

The · submissions centered around two main categories, the first being a 

combination of allegations 1&2 two relating to scandalizing the judiciary. The 

second category consists of allegations 5, 6,7,9 & 10 which related to the 

Madang District Development Authority and DSIP funds. 

I have read the judgement by the chairman of the Tribunal and am in 

concurrence with it. 

This is my addition to the decision on penalty. 

1. Prior to counsels making submissions, the tribunal allowed the leader to say 

a few words regarding penalty, upon request by the Leader's lawyers. 
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2. For the charges relating to the scandalizing of judiciary, leader stated that his 

articles were never intended to scandalize the judiciary or demean the office 

of the chief justice. The leader maintained that his publication was based on 

facts before him. For the inaccurate parts of the statements, he offered 

apologies. 

3. On the allegations relating to the creation of the ward development structure; 

incorporation of the ward development company; appointment and 

engagements of consultants and the consequent expenditures from of DSIP 

funds were from collective decisions by the ODA Board and he is not in any 

way ~olely responsible. 

4. From those statements the leader is generally asking the tribunal for a lesser 
penalty on the grounds that he never in any manner acted alone. 

Category (1) Scandalizing the Judiciary 

Allegations 1 & 2 

Under allegations 1 & 2 the leader while apologizing for the error in stating that 

the Chief Justice was appointed by O'Neill argues that his articles were never in 

any way intended to scandalize the judiciary, nor disrepute the office of the 

Chief Justice and the judiciary, or to bring disrepute to his own office. 

He then submits that his articles were factual in nature and that if there is any 

seriousness in the articles he had posted, it Is mitigated by the fact that the 

matter the subject of the articles had been withdrawn. 

He also argues that there was nothing scandalous in the articles. The 

reproduction of the letter by the Chief Justice was posted by John Jovie 

Ondonale which the leader was made aware of and not posted by him. He went 

on to submit that given the fact that the tribunal had dismissed the charge 

relating to the reproduction of the Chief Justice's letter it diminishes culpability 

because the comments from the ·public related to the publication of the Chief 

Justices letter which allegation was dismissed. 
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In strengthening this part of the submission, counsel for the leader while 

referring to the finding of facts submits that there was no serious culpability to 

penalize the leader with the most severe penalty as the articles were based on 

facts before the leader. 

In considering this leg of the submission, I am reluctant to be guided by the plea 

to revisit the facts and reasons in the verdict to determine culpability. The task 

of revisiting that part of the judgement is In another forum. The decisions on 

verdict were made after considering the totality of the facts put before it. I say 

this because, during the trial, all relevant evidence relating to the leader's 

articles including comments from the general public were all before the tribunal 

and the tribunal was guided by those facts to arrive at the verdict. 

On this basis, the submission on the evidence that the article that attracted the 

most negative comments were on the letter reproduced by John Jovie Ondonale 

and not the leader is rejected. All the responses were connected by what the 

leader published. One comment cannot be reasonably Isolated from another. 

Mr. Kaluwin submits that the leader's statements are intentional and that the 

leader's comments are aimed at bringing the Chief Justice, the office of the Chief 

Justice and the Judiciary into disrepute. lt is submitted that the publication by 

the leader was inaccurate, distorted and far from the truth. lt was highly 

irregular and improper for the leader to publish such statements and expect that 

a reader would interpret it _according to his (the leader's) perception. 

lt is submitted therefore that the leader demeaned his office when he published 

th~ articles. The public: perception on the judiciary, and the chief justice coupled 

with adverse effects it would have in creating tension and unrest between the 

legislative and the judicial arm of the government, is something this tribunal 

should not take lightly. As such it is submitted that the leader's conduct amount 

to serious culpability and attracts the serious censure of dismissal from office. 

For a start I concur with the learned Chairman's finding of the leader's 

submissions to be nitpicking of facts and findings. The attitude of referring to 

facts not pleaded for mitigation of penalty and leading the tribunal 

unconsciously to revisit its own findings on verdict to correct itself and arrive at 

a lesser penalty seems a bolden act of misleading the tribunal. 
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I am unable to accept the submission that the articles were not intended to 

scandalize the judiciary. 

The judiciary in this country is composed of functions established by the 

Constitution. lt is there to protect and maintain the rule of law. Every citizen, 

aristocrats, bureaucrats, politicians, tradesman, handyman, and layman are all 

subject to the rule of law, and so are the Magistrates, Chief Magistrate, Judges 

and Chief Justice for that matter. Whilst we are all under the rule of law, there 

are instances where the law allows for freedom of speech, freedom of thoughts, 

ideas and opinions. Such was the right exercised by the leader, and this court 

cannot simply ignore that right as a matter of fact and law. 

Neverthele-ss, those rights and privileges accorded by law are not freefall with 

nothing to land on. They are subject to the interest of everyone . else in this 

country. That freedom or right demands responsibility, and each and every 

p~rson must be responsible and exercises that right, with tact and mannerism. 

Proper wording is one such component of tact and mannerism. In the pre.sent 

case proper wording .in the exercise of the leader's right is In issue. The words 

that led to the allegations against the leader read like this. 

"~ relevant matter to note is that the Chief Justice was only recently appointed 
by Peter O'Nei/1/ate last year''. 

and he states in his other article that ...... ,, What was not anticipated was that 
O'Nei/1 and his lawyers would solicit the assistance from the Chief Justice and 
desperate enough to submit fabricated documents to mislead the Court that the 
warrant was defective as a means to obtain a stay order". 

Whilst the above information may · be deemed to be based on factual 

circumstances, the statements ar~ poorly worded and disseminate false 

information. The first statement is in .essence highJy erroneous and untrue. 

The leader is an intelligent and knowledgeable person who was a cabinet 

minister when publishing this article. He knew very well that the appointment 

of the Chief Justice is never made by any individual; rather the appointment is 

made by the National Executive Council (NEC}, which the Prime Minister is by 

default the Chairman. 
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I am therefore fortified of the view that the leader knowingly wrote the article 

with an intent to attract derogatory remarks and comments from the wider 

public and consequently smear the Chief Justice and Peter O'Neill of corruption. 

He achieved that on the social media platform~ but what he failed to realize was 

that, by those comments responding comments from the public brought 

disrepute to the judiciary} the third arm of government. 

Whether the proceeding the subject of the articles was withdrawn and became 

a nullity or went to a proper trial is irrelevant. What is of essence is that 

insinuations were propagated of a Judge who was dealing with the matter, the 

Chief Justice of this country, and a former prime minister of this country by 

another leader well versed with the various processes of governments and left 

it to the public to pass judgement. 

The public passed negative judgement. The robustness and independence of the 

judiciary was subjected to negative comments. 

The consequences of the publications is here today as I pass judgement in this 

tribunal. There no doubt would be individuals out there who would be 

questioning the integrity of the decision the tribunal ·is about to pass in 

circumstances where an outspoken leader who made comments against the 

Chief Justice is now before this tribunal. How does one clear those kinds of cruel 

thinking? 

Leaders (parliamentary and non-parliamentary) apart from the ordinary person 

should take cognizance of what they are about to disseminate for public 

consumption because word has power to do or undo society. 

I am therefore of the viewthatthe leader's wordings in the articles were at best 

careless. He acted alone and must face the consequences alone. 

Given the above discussions, the conclusion is that there is no cure for the 

damage already done. The only option is to deter the same from recurring by 

imposing the ultimate penalty allowed by law and that is a recommendation to 

the relevant authority that the leader be dismissed from office. 

Category 2: District Development Authority & DSIP funds 
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Allegations 5,6, 7, 9, 10. 

Under these allegations the leader says that he cannot be solely responsible for 

a decision that has been collectively made by the board. On remunerations for 

members of parliament the leader stated that the amendments to the SRC 

determination had allowed for ten percent of the DSIP component -to be used 

for administration cost and that he has never misappropriated any monies 

belonging to Papua New Guinea. 

Consistent with the leaders statement Mr. Yalo submits that the seriousness of 

culpability in these allegations is reduced because the decisions that led to the 

allegations were never made by the leader alone but board decisions; and there 

was no intention to mismanage or misapply DSIP funds. He relies on s.11(3) of 

the District Development Authority Act which states that a decision of the board 

is a decision by the board is deemed to have been taken by the Authority. 

lt was further submitted that the tribunal should also consider the character 

references given by the current Prime Minister, James Marape, former Chief 

Ombudsman Commissioner, and Father Jan Czuba,·secretaryfor Department of 

Higher Education. All three are reputable person in the country, and they 

describe the leader as a strong, intelligent leader and a strong. advocate of 

corruption in the country. They also describe the leader as a person of repute 

and has a lot to contribute to the country. 

Mr Kaluwin, argues strongly that a leader's status or good character does not in 

any way lessen the degree of culpability. Therefore, the leader being a person 

of high repute who was found guilty of misconduct should be recommended for 

dismissal from office. 

On the issue of character references my view is consistent with the Chairman,s 

view that character reports should be measured against the seriousness of the 

misconduct and not simply apply it as a mitigating factor. The leaders standing 

and prior good works should not make the misconduct any less serious. (See Moi 

Avei) The benchmark for an advocate of corruption who is found guilty of 

misconduct must be higher than an ordinary leader or person. 

The findings of guilty under allegations 5,6,7,9 & 10 relate to the District 

Development Authority and its enabling Act. 
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From the statements of the leader and submission of Mr. Yalo I am being asked 

to go back to the evidence from which the leader was found guilty and disturb 

it. That I cannot do. That is for another forum. 

What I should be doing now is to hear the leader's argument on why he thinks 

the findings of guilty amounted to no serious culpability or the public policy and 

public good warranted an alternative penalty. That did not happen and the 

findings of guilty stands undisturbed. On that basis alone I cannot find the 

allegations found guilty constituted no serious culpability on the part of the 

leader or the public policy and public good requires an alternate penalty. 

The question then is what should be an appropriate penalty for a person of good 

repute and high standing? That involves a measure of culpability. The leader's 

culpability should be measured against the conduct for which he was found 

guilty. He was instrumental in all the decisions the board made. The decisions 

resulted in substantial amounts of DSIP funds which are public funds to be spent 

on purposes for which it was not intended. lt calls for serious censure. 

Whilst s 11 (3) recognizes the authority board decisions as the decision of the 

authority, it cannot be used as a cover. A leader is in my view culpable pursuant 

to s 13 (b) of the Organic Law by his participation in introducing and voting which 

is an act of agreeing to fund from DSIP funds for activities related to the board 

resolutions. 

In passing I find that the District Development Authority Act is a conduit for 

leaders in their capacity as Chairman to misappropriate public funds and apply 

s 11 (3) as the escape route to avoid being caught of misconduct in office. The 

boards should not be used as scapegoat to sanction abuse of public funds. From 

this observation my firm conclusion is that the leader being instrumental for all 

board decision in Madang District Authority be held for serious misconduct 

warranting dismissal from office. 

The decisions on penalty are as follows. 

1. By unanimous decision the Hon Bryan Kramer shall be recommended to 

the Governor General pursuant to s 28 (3) (g) (ii) of the Constitution to be 

dismissed from office for scandalizing the Judiciary forthwith. 
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2. By majority decision the Hon Brian Kramer shall be recommended to the 

Governor General pursuant to s 28 (3) (g) (ii) of the Constitution to pay a 

fine of K2,000. each for allegations 5,6, 7,9 & 10 to total KlO,OOO. to be 

paid within one week. 

Lawyers for the Referrer: 
Lawyers for the Leader: 

Public Prosecutor 
Nema Yalo Lawyers 
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